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Digests of Recent Opinions CURRENT DECISIONS 


DOWER AND CURTESY — REAL 
PROPERTY — Dower and Cur- 
tesy are Governed by the Law 
in Effect When First There Is 
Both Seizin and Coverture. 
—Widower Can Require Exon- 
eration From Any Debts of the 
Deceased Spouse Which Are 
Secured by a Lien on the Land 
Assigned as Curtesy. 

—Until Dower or Curtesy is 
Assigned, Widow or Widower 

Has Right to Possession of 

Homestead and to One-Half 
1e Net Income of Other Lands 
f Decedent. 
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Bankruptcy Court Changes 
Sought By Jackson 


Supported By Criticism Of 


Referee System, Attorney 
General Urges Legislation 
Washington CCNS At- 
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UNEMPLOYMENT COMPENS 
TION—Firm Engaged in cl 
tracting For the Erection of 
Houses and Then Selling Them 
Is Not “Employer” of the Men 
Who Do the Construction Work 
Where the Construction Was 
Not Part of the Usual Business 
of the Firm. 
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The Argument Of An 
Appeal 


By Hon. John W. Davis 

of the New York City Bar 
If a lecture on the well worn 
subject assigned to me is to be 
given in this series, no one 
knows better than the Chairman 
of your Committee on Post-Ad- 
mission Legal Education! that 
he and not I should be the per- 


son to give it. This is true in 
the first place because of the 
fact that in his lecture on Sum- 


mary Judgment he has given the 
*t example of what these 
lectures ought to be—informa- 
scholarly, helpful—and has 
set a standard which it is unfair 


perfec 


tive 


to ask others to rival. And in 
the second place a discourse on 
the argument of an appeal 


would come with superior force 


from a judge who is in his judic- 
ial person the target and the 
trier of the argument than from 
a random archer like myself. 
Or, supposing fishes had the 
gift of speech, who would listen 
o a fisherman’s weary discoursé 

flycasting, the shape and col 
or of the fl the ize of the 


the 
aker 
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Plainfield Bar To Honor 
Judge Hetfield 





4 i] eetl! ol e Plain- 

eld Bar Asso t 1 be held 
( Tuesd: Janu 21, 1941 t 

e Park Hote Plainfield. Busi 

¢ meetins vill ude the 
ele io O fficer Ni inatin 
Commit I been ppointed 
i follov Joh W Lyne 
Chairman, Irving Kunzman, J 
Leo Ow Harry F. Fa War 
ren J Lv } 

F ) I ) le meet- 
ing the annual dinner in 
charge of Harry F. Fa Chair- 
man of the Entertainment Com- 
mittee, will be held in honor of 
Judge Walter L. Hetfield III, re- 
cent intee to the Common 
Pleas bench of Union County 
Members of the Union County 
udiciary and State officials have 
been invited to attend. Joseph 
Bedell, President of the Associa- 
tion, will act as toastmaster 

Induction ceremonies for 
Judge Hetfield will be held at 
the Union County Court House 


on Monday, January 20, 1941, at 
10:00 a. m., ond the membershiy 
is urged to attend 


Mid- Winter Meeting of the State Bar Association 


The main controversy at the 
Mid-Winter meeting of the New 


State Bar Association 
centered around the approval 
of a resolution favoring the im- 
mediate convocation of a Con- 
stitutional Convention and the 
appointment of a committee to 
aid the Governor, therein. 

The resolution, which was 
sponsored by the Junior Section, 
split the Resolutions Committee 
and resulted in a close vote 
when placed before the mem- 
bership. 

Judge 


Jersey 


Alexander Ormsby 


Isser- 
lined 


Alexander Waugh, Morris 
man, and J. B. R. Smith 


up in favor of the resolution. 
They urged the Association to 
go on record in favor of the 


Convention because our consti- 
tution is antiquated and needs 
streamlining. 

William W. Evans and Samuel 
Boardman spoke against the re- 
solution. They argued _ that 
there was no need for a revi- 
sion of the Constitution and 
that the Association should not 
now reverse the stand it so over- 
whelmingly took against the re- 


solution at the last meeting. 
A motion by Harry Green to 
table the resolution until the 


June meeting so that the mem- 
bers could give the matter fur- 
ther consideration, was defeated 
by a vote of 73 to 55, and a few 
moments later when the ques- 
tion was moved, the resolution 
was approved by a close vote. 
Model Defense Act 
Judge Richard Hartshorne, re- 
porting for the Criminal Pro- 
cedure Committee, moved the 


(Continued on page 9, col. 1) 





fective method of approach. For 
after all it is the fish that the 
angler is after and all his recon- 
dite learning is but the hopeful 
means to that end. 


I hope I may not be charged 
with levity or disrespect in 
adopting this piscatorial figure. 
I do not suggest any analogies 
between our reverent masters on 


the Bench and the finny tribe. 
God forbid! Let such conceits 
tempt the less respectful. Yet 


it is true, is it not, that in the 
argument of an appeal the ad- 
vocate is angling, consciously 
and deliberately angling, for the 
judicial mind. Whatever tends 
to attract judicial favor to the 
advocate’s claim is useful. What- 
ever repels it is useless or worse. 


The whole art of the advocate 
consists in choosing the one and 
avoiding the other. Why other- 
vise have argument at all? 

I pause for definition. Argu- 
nent, of course, may be written 
as well as oral, and under our 
modern American practice writ- 
ten argument has certainly be- 
come the most extended if not 
always the weightier of the two. 
As our colleague, Joseph H. 
Choate, Jr., recently remarked, 
“we have now reached the point 
where we file our arguments in 
writing and deliver our briefs 
orally.” But it was not always so 
ind in certain jurisdictions it 
is not so today. In England, for 
instance, here many, perhaps 
most cases are decided as soon 

the argument closed, coun- 
el are not expected to speak 

th one strabismic eye upon the 
clock and the other on the court. 

I recall that I once visited the 
chambers of the Privy Council 


in London hoping to hear a Can- 


adian friend argue a Canadian 
appeal. When I arrived his ad- 
versary had the floor and was 
laboriously reading to the Court 
from the open volumes, page by 
page and line by line, the re- 
ported cases on which he relied. 
Said I to the Clerk, ‘How long 
has he been speaking and when 
will So-and-So come on?” “He 
has now been speaking,” said the 
Clerk, “for six consecutive days 
and I doubt if he concludes to- 
day.” I picked up my hat and 


sadly departed, realizing into 
what an alien atmosphere I had 
wandered. 


In the old days 
courts but lawyers and liti: 
are reputed to have had 
time at their disposal, similar 
feats were performed at the 
American Bar. It has been stat- 
ed, for instance, that the argu- 
ments of Webster, Luther Martin 


only 
ants 
more 


, when not 


and their colleagues in McCul- 
loch v. Maryland consumed six 
days, while in the Girard will 
case Webster, Horace Binney 


and others, for ten whole days 
assailed the listening ears of the 
Court. 

Those days have gone forever; 
and partly because of the in- 
creased tempo of our times, 


(Continued on page. 6, col. 1) 


*Reprinted from Amerida Bar Ass'n, 
urna December, 1940. 
** Address delivered before Association of 
th Bar of w York City. Oct. 22, 1940 
1 Ho Zernard L. Shienntag, Justice, 
Court, New York City 
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At the Mid-Winter Meeting of the New J ersey State Bar Association 
Essex House, Newark, January 11, 1941 


Photos by EDWARD E. MISHELL 


Senator Homer C. Zink and J. Henry Harrison Circuit Court Judge Joseph L. Smith, Circuit Court Judge Frank L. 
Cleary, Supreme Court Justice Newton H. Porter and 
Circuit Court Judge A. Dayton Oliphant 


ISTPONED 


Hon. Jacob L. Lashly, President of the American Bar Robert H. McCarter, Emma E. Dillon and Chancellor Luther A. Campbell 
Association and Chief Justice Thomas J. Brogan 
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Circuit Court Judge J. Wallace Leyden, U. S. District Court Judge 
Thomas Glynn Walker and John R. Hardin, Jr. 


John R. Hardin and Milton M. Unger Left to right—Jacob L. Newman, Supreme Court Justice Clarence 
oe E. Case, Circuit Court Judge Robert V. Kinkead, Circuit Court Judge 
Edwin C. Caffrey, Circuit Court Judge Henry E. Ackerson 
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an employing unit, from such dividuals in the employ of the 





(Continued from page 1) 
to caculate the contributions 
claimed to be due. On the claim- 
ant rested the burden of proving 
these facts. 6 C.J.S. 1394. It is 
not to be taken from this case 
that the assignee assumed that 


burden. However, this decision 
need not be rested on the failure 
to establish such facts, which 


doubtless, could be readily 
plied by further testimony 

The Unemployment Compen- 
Sation Act has provided since its 
inception in section 7 (the refer- 
ences to sections herein will all 
be found in R.S. 43:21) for both 
employer’s and worker’s contri- 
butions. Employer’s contributions 
accrue and become payable by 
the employer to the Commission 
with respect to wages payable for 
employment. Likewise, each 
worker is required to make con- 
tributions with respect to his em- 
ployment—in the usual case to 
be deducted by the employer 
from the worker's wages at the 
time the wages are paid. As to 
workers’ contributions in a case 
such as the one here (where the 
workers did not receive their 
wages from the Verona Con-| 
struction Company, claimed to 
be their employer under the Act) 
the statute provides (and has 
provided) : 


“(2) If an individual does 
not receive any wages from 
the employing unit which for 
the purposes of this chapter i 
treated as his employer, or re- 


sup- | 





ceives his wages from some 
other employing unit, such 
employer shall nevertheless be 
liable for such _ individual’: 
contributions in the first in 
stance; and after payment 
thereof such employer may 


deduct the amount of such 
contributions from any sums 
payable by him to such em- 
ploying unit, or may recove! 
the amount of such contribu- 
tions from uch employi 

unit or in the absence of such 


individual, 
debt; 


in a civil action for 
provided, proceedings 


therefor are institu ted within 
three months after the date 
on which such contributions 
are payable. General rules 
shall be prescribed whereby 
such an employing unit may 
recover the amount of such 
contributions fro ym such indi- 
viduals in the same manner a 
if it were the employer.” 
The Act further has provided 
ince Peni. tom ( n 14 (b 
that the ntribut d fr 
any employer ‘hall be a personal 


debt of the 
if New Jer 


employer to the 


y, recoverable in rete 


‘ourt of competent jurisdicti 

in an action at law in the name 
of the State of New Jersey. The 
claim and the appearance in this 


case were made by and on behalf 
of the Unemployment Compen- 
sation Commission and 
State. However, if that be 
the decision here should not turn 
on it, as an amendment could be 
permitted to correct the record 


not the 


error 


The statute defines an em- 
ployer as (section 19 (h) “any 
employing unit which had or 


has in employment eight or more 
individuals Employing unit 
is defined (section 19 (g) to in- 
clude any individual, partnership 
or corporation, having in its em- 
ploy one or more individuals per- 
forming services for it. Inserted | 
under that definition there is 


| the following: 


“Whenever any em 


ploying 


unit contracts with or has un- 
der any contractor or sub-| 


contractor for any 
ment which is part of its usual 


employ- 


trade, occupation, ——— 
or business .. . the employ 
unit shall for all the purpose 
of this chapter be de d 


employ each individual in the 
employ of eacl t 


tor or iD 
day durit ! 
dual is engaged i 
such emplovi 

In such ¢ 
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contractor. 
The 


(section 19 (g). 


word “employment” as 


found in sections 19 (g), 19 (h) 
7 (a) (1), and 7 (d) (1) de- 
limited in section 19 (i) (6), and 
the difference between counsel 
here is principally over the scope 
of these limitations, for example 
to whether they exclude the 
plumber’s employees as well as 
the plumber. But I find it unnec- 
sary and therefore, improper 
for me to pass on the matter 
The case of the Commission is 
posited on the contention that 
plumbing, carpentering and 
yther work done by the em- 





ployees of the contractors, was 
part of the usual business” of 
he Verona Construction Com- 
pany. The mere fact that this 
Company represents itself as a 
onstruction business does not 
involve it liability. Nor 

necessarily so involved by the 


y0Se Statements in 


that its busines 


the testimony 


ss was the build- 


ng and erecting of houses. The 
testimony demonstrated clearty 


that in fact its business was the 
Juying of land, the contracting 
the erection of houses and 
sale of the houses. The Com- 


for 


the 


, pany had but three servants ana 


officers 


A general manager, a 
}woman who was the secretary 
and a lawyer, who during any 


period involved, has been a Dis- 
trict Court Judge. The manager 


























is the only person who conceiv- 
ably would have done any plum- 
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questio testimony is 
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JACKSON RECOMMENDS ADOPTION OF 


NINE MEASURES 


Registration of Firearms, Tort 
Claims Bill, Public Defender 
Plan Are Listed 
Washington, (CCNS) — A na- 
on-wide registration of fire- 
arms ranks first on Attorney 


General Robert H. Jackson’s list 
of legislative recommendations 

Bills requiring general regis- 
tration of firearms have been 
before Congress for several years 
the backing of the Ameri- 
Bar Associé but action 


witn 


can ation 





has been blocked by groups rep- 
resenting sportsmen who have 


contended such measures were 
unnecessary. Justice Depart- 
ment, however, has revived the 
legislation as a national defense 
measure, and is pressing for ac- 
tion on the ground a knowledge 
of possession of firearms will be 
helpful in combatting fifth col- 
umnists. 

Nine-Point Program 

The proposal is incorporated 
in a nine-point legislative pro- 
gram advanced by the Attorney 
General in his annual report, @ 
which includes the American 
Bar Association-backed tort 
claims bill. 

Of this latter legislation, 
which proposes to take the set- 
tlement of tort claims amount- 
ing to $7,500 or less out of the 
hands of the _ congressional 
claims committee and turn them 
over to the courts. the Attorney 
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one subject of tort claims 
against the government has long 
been a troublesome and vexa- 
jus matter. The present sys- 
n nder which the govern- 
nt may not be sued in tort 
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tior matter of 
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No. 78 and 124 AL R. 682 dealing 
with more or less similar langu- 
Unemployment Compen- 
Acts of various States 
are of ce. Cf 
M Unemp Sompen- 
Commiss aine ‘ 





k 136 3 Atl 
97. The analy life in- 
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is whether a solicitor of life in- 


surance perfor 
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4 Atl. 2d 640; Unemployment 
Compensation Commission vy. 
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Jackson goes on to 
actment would constitute an ir 
portant and constructive 2@P 
vance in jurisprudence. wi 


Recalling that the Judicigpy, 
conference last fall recommen 
ed appointment of public defentgp 
ers in federal court districigy} 
wane there is a large volume :¢h 

criminal business, the Attorn: Ap 
ly 


“Public defenders are no lc ne 


er a novelty since the subje 
has long passed the experimen: 
al stage. For some years the o! 
fice of public defender has bee 
in existence and operation 
number of communities, and : 
at least one state it has bee 
in existence in every county. O 
servers and students of the s bb 
ject generally reach the concly + 
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Bergen Sup. and Cir Hon. John C. Barbour Eugene H. Jorel oJ 
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Salem oup. al 1 Cir Hor » el M Sha i ge 9 
Somerset Sup. and Cir H J L. Sr } K ater ng 
Sussex Sul ind Cir H J , W e 4 lL. W x S 
Union ip. and Cir H Frank I ea > o 
‘Or P! H I M 
Warren ip d Cir H J. V Leyder ese Not Sitting 
Mercer County 
COURT NOTES Thomas W. Trenchard 
I Supreme Court mo- 
— = . House Annex 
Atlantic County 1 L 230 Tr’ - 
. " - ) A.M 
Justice Newton H. Porter will ¢ G 4a. ivi 
hear Supreme Court motions on B ( Middlesex County 
Monda\ February 10th t h A : Clarence E. Case will 
Chamt Guat d r Supreme ( rt motions on 
Blidg., Atlantic Ci his ( i 5 tn 
All matters which be at- » Court H seth at 9:30 
tended to by mail may be sent t A. M 
his Chambers at 1060 Bro St Essex County Monmouth County 
Newark —— C Wy Joseph B. Perskie will 
Bergen County C Supreme Court motions 
Justice Joseph L. Bodine will tween the hours of 9:30 A. M. 
hear Supreme Court motions on ,¢ N a and 12 noon at his Chambers 
Mond he A. M Atlantic Cit Saturday, Ja! 
Court House, Newark it ):30 I 
A. M Morris County 
Ho W W J L. Bodine will 
hear ( imon I W.P ~ ear Supreme Court motions on 
Friday, February 7th ne 
Burlington County ( ( Newark, at 10:30 
Justice Joseph B. Perskie will A. M 
hear Supreme Court motions be- Ocean County 
tween the hours of 9:30 A. M l Justice Jos B. Perskie will 
and 12:00 noon at his Chambers, Th hear § me Court motions 
Atlantic City on Saturday, Jan- es d ¢ ( between the | iy e 9:30 A.M 
uary 18th n Fric and 12: 1t his Chambers 
Camden County rhe At , c ‘ . 
Justice Ralph W. E. Donges ide ( ' 
will hear Supreme Court motions Cou 1 Frid , : 
. . P Passaic County 
at the Court House, Camden on ( leas = 
one? , ‘ : Justice Harry Heher will hear 
Monday, January 20th, at 10:30 ms mus A Cc sn Sat 
A. Wwhnrem irt motions I ate 
A.M. motio lenda . a - ". a ee cn See 
; P urday February Ist at.=s the 
. — , Frida if each we wn : 
« v ~ 
Cape May Count; will . " Court House, Paterson 
Wi ei » uu 
ice Jer > ‘tea rill} ~ 
Justice Newton H. Porter will an Ghat atts the o ik a Salem County 
hear Supreme Court motions on Justice Newton H. Porter will 
Monday, February 10th at his Gloucester County hear Supreme Court motions on 
“} hare Say . > si . ad e 
Chambers, Guarantee Trust ‘tice Ralph W. E. Donges Monday, February 10th at his 
Building, Atlantic City Justice Ralph = = BCS | Ay s Guarantee Trust 
will hear Supreme Court motions oe es phi cacals, 


All matters which can be at- 
tended to by mail may be sent to 
his Chambers at 1060 Broad St., 
Newark 

Cumberland County 

Justice Newton H. Porter will 

hear Supreme Court Motions on 
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Dower & Curtesy Alt v. Kwietek) 1 
Interpleader I ty & Casualty v¥ 
Trusew 2 
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at the Court House, Camden on 
Monday, January 20th at 10 
A.M. 


Hudson County 


Chief Justice Thomas J. Bro- 


gan will hear Supreme Court 
motions on Saturday, January 
18th at 9:00 A. M 


Hunterdon County 


Justice Thomas W. Trenchard 
will hear Supreme Court motions 
at the State House Annex, 
Trenton, Room 445, every Thurs- 
day at 10:00 A.M 


wiantic 





City 
matters which can be at- 
by mail may be sent to 


DY 


All 
tended to 
his Chambers at 1060 Broad St 
Newark 


Somerset County 
Justice Joseph L. Bodine will 
ment Suprem e Court motions on 
Mo anuary 20th, at the 
Court House, I Newark, at 10:30 
A.M 





1d iy 





Sussex County 
Justice Harry Heher will hear 
Supreme Court motions on Sat- 
urday, February Ist, at the 
Court House, Paterson. 


— 





MOTION DAYS COUNTY CLERK SHI FF 
HERIFF — 
VOL. 
Fridays at Atlantic City William A. Blair Alfred H. Johnson —— 
Friday, January 17 James W. Mercer William R. Browne Di 
Fridays at Camden Palmer L. Adams F. George Furth 


WOR 


every Friday Leslie H. Ewing Frank B cae . Gi 





Fridays at Atlantic City Stirling W. Cole William B Powell yee 
a ecu 

Fridays at Camden Earl M. Wescoat Daniel J. Adams as 
Russell C. Gates Henry Young, Jr. EVID 
2 cel 

Pre 


7 a __s—sésS Pat 


Black 





Fridays at Camden R. E i Klaisz Har A Tra 
sustav Bach Eugene Ertle _ 
Ha: 
por 
Wh 
_ fied 
James J. Moonan Ss el C. Hall ? 
c r a eat J 
as. P. Hut son H E. Hartman 4 
Every Friday Edward J. Patten J C. Engel 
R W e M s J. Woodring . 
Mott Henry R. Sperling | 
A. E t S ter B. Mathis t 
7. 4 * So t 
€ Friday B. Mars C. Gollmer r 
F s at Camden \ P. Ballinge 3 Hoff 
K ater ). Case 
F s at Pater L. W x J. Quick 
a C: npbe 
y Reese T. Reilly 
Union County t i ter. Janu 
J Clarer E. Case wil 
he reme Court motions on I Ss d : 
C t H E h, at 9:3 S I M 
es  . . |Site seis tek tee; 
Warren County 
Justice Thoma: s W. Trenchar : ” 
I 3u 1e Court motions : 
at e House Annex fp 
Tr 445, every Thurs AGI 





N. Y. U. Course In Civil 
Liberties 














Dr. Konvitz to Preside —$$________ 
eee a @ PAT! NT YOUREDEA 

Dean Frank H. Somm earon for FH folachi 
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nae ; ADVICE _ (ee arTone 
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for ANY Invention or Trade Mark / 








LAWYERS 


We offer the services of a sound NEW 
JERSEY 


Attention: 





company to cooperate with 
you in your real estate and mortgage 


transactions. 


This company has no mortgage guar- 
anty liabilities of any kind. Its policy 
is accepted by leading lawyers, finan- 
cial _ institutions, 


national business 


concerns and Federal agencies. 


LAWYERS TITLE GUARANTY 
COMPANY OF NEW JERSEY 


4 NEW JERSEY CORPORATION -- SERVING YEW JERSEY 


4287 i= 














ORGANIZED IN } 

IN )pposi Esser or t} 
ELSON PLACE, — D , Sap NEWARE, N. J. 
Phone Mitchell 2-7875 





